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Standards for guardians ad litem
improve proficiency of practitioners

Y uardians ad litem (GALs) are appointed by the court in contested m
(_ custody cases to represent the best interests of the child. GALs assistance
vJ are supposed to conduct a thorough investigation and make a publication
recommendation as to which custody arrangement is best for the child. x?:awéi;tl‘:glgy
Because the GALs recommendation generally is relied upon so heavily by MCADV LegaI’
judges, that recommendation, and the accompanying investigation, is a Advocacy

critical part of custody determinations. The GAL is effective only if she
or he thoroughly investigates the case and makes a reasoned recommen-
dation to the court based upon that investigation. 'There is considerable
evidence that GALs in Missouri are not performing thorough investiga-
tions and that battered women and their children are being harmed.

TASK FORCE FORMS IN ST. LOUIS

Several years ago, battered women’s advocates in the MCADV
St. Louis Region observed that the practices of some guardians ad /item
were harmful to victims of domestic violence. As a result, those advocates
convened a task force two years ago to try to improve the knowledge and
sensitity of GALs.

Specific incidents that led to the formation of the task force included
battered women being pressured by certain GALs into settling cases in
ways that were dangerous to the woman and her children. In addition,
these GALs were using coercive tactics — such as screaming, threatening
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to take the child away from the victim, and the use of threatening body .
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language — to obtain the result they wanted. These GALs were not con-

ducting thorough investigations and either did not know about, or did not
understand the significance of, domestic violence in the relationship for
both the mother and the children.

"The task force determined that these problems could best be resolved
by encouraging GALs to conform to standards issued by the Missouri
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Supreme Court. While the Supreme Court promulgated the GAL standards,
they do not carry the force of Supreme Court rules and thus have no
statewide enforceability.

In the course of their work, members of the St. Louis task force also
learned there were similar problems with GALs in other parts of the state.
In practice, some GALs spend little time investigating a case and make
recommendations based on scant information. In addition, many do not
have any training about domestic violence or child development. Because
of this, they cannot discern the dynamics in the family and the danger to
the mother and children. This can lead them to recommend a custody
order that causes greater harm to the mother and child.

Some judicial circuits have implemented the standards in one way or
another, but the task force had no real sense of where or how they were
being implemented. As a result, the task force decided the most effective
way to increase the quality of GAL practice was to pursue a statewide effort
to encourage each circuit to implement the standards. As a precursor to
starting the campaign, members of the task force surveyed all 45 court cir-
cuits in Missouri to determine if they have implemented the Supreme
Court standards and how GALs are held to the standards in the circuit.
Questionnaire respondents also were asked if their circuit likely would be
willing to implement the standards if they had not yet done so.

[t is important to note that many of the circuits have implemented the
standards by practice, but only two — the 11th and 13th judicial circuits —
have passed a local rule to formally implement the standards.

OVERVIEW OF STANDARDS FOR GUARDIANS AD LITEM

There are 16 separate standards for guardians a@d /item. 'The standards
are important because they require the GAL to fully investigate a case, fully
participate in all proceedings, and truly represent the best interests of the
child. The standards further outline how a GAL should make a recommen-
dation to the court with regard to placement of the child and what kind of
training GALs must receive to carry out their obligations competently. If the
standards are implemented, many GALs will perform their duties with
greater efficacy, and custody determinations made by courts truly will be in
the best interests of the child. The domestic violence training component of
the standards makes it more likely that GALs, and hence the court, will take
domestic violence into consideration.

The standards require that the GAL act in the best interests of the
child and faithfully discharge their duties or be disqualified [see standards
2.0 and 3.0). They further require that the GAL meet with the child in the
child’s living environment as often as necessary to determine that the child
is safe and to ascertain the child’s best interests [see standards 5.0]. They
require that the GAL have access to all relevant records but maintain con-
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tidentality of those records [see standards 6.0 and 7.0].

The GAL is required to review the progress of the case, advocate for
timely hearings, make the child aware of the court process, participate in
court proceedings by presenting evidence or filing appropriate pleadings,
and make the child’s wishes known to the court, even if they are inconsis-
tent with the GALs position [see standards 8.0, 9.0 and 11.0). The GAL also
should participate in all proceedings outside of the court, such as settle-
ment negotiations or development of plans that affect the child [see stand-
ard 10.0]. If the child’s wishes conflict with the GAL, the GAL must make
this known to the court and another GAL or an attorney for the child may
be appointed [see standard 13.0). The GAL must present a recommenda-
tion to the court as to custody of the child and reasons in support of her or
his position [see standard 14.0]. Finally, the GAL must have 12 hours of
training initially, and six hours every year thereafter. The training shall
include family and domestic violence issues [see standard 16.0].

HOW TO IMPLEMENT THE STANDARDS STATEWIDE

There are three ways the standards can be implemented in a circuit:
by passage of a local rule, by passage of an administrative order, or by pol-
icy or practice. The “best practice” is to have the circuits implement them
by passing a local rule, which must be done by the court ez banc, or by hav-
ing the administrative judge of the family court implement them by
administrative rule.

Passage of a local rule is probably the best way to implement the
standards, but it also is the most difficult. The presiding judge in the cir-
cuit will have to take the lead role in passing a local rule in the circuit. In
addition, the court ez banc (all the judges in the circuit) will have to vote on
passage. The administrative judge of the family court, should one exist in
the circuit, also can implement the standards through an administrative
rule that covers family court practice. Finally, either the presiding judge or
the administrative judge can implement the standards by policy or practice.

In some circuits, garnering support from lawyers for implementation
is crucial. If lawyers are unwilling to attend trainings, passing the standards
might be detrimental to that circuit because there won’t be a sufficient
number of GALs available. Once you have sufficient attorney support, bat-
tered women’s advocates and supportive attorneys can ask the presiding
judge or administrative judge to implement the standards. In other circuits,
attorney support might not be necessary if the presiding judge or adminis-
trative judge thinks implementing the standards is important. You should
determine the best strategy for each of the circuits after reviewing the
questionnaire results to gauge interest in each circuit.
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